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a. Supreme Court of the District of Columbia 

Habeas Corpus No. 1717 

Harry T. Johnson, petitioner 

vs. 

Thomas M. Rives, Superintendent Washington Asylum ^nd Jail, 

respondent 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and [proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Petition for writ of habeas corpus 

Filed March 15, 1934, in the Supreme Court of the District of 

Columbia 

Habeas Corpus No. 1717 

! 

Harry T. Johnson, petitioner 

vs. 

Thomas M. Rives, Superintendent, Asylum & Jail, Washington, 

D.C., respondent 

i 

Petitioner, a citizen of the United States, was indicted in the 
Supreme Court of the District of Columbia, for violation of the 
National Prohibition Act. Plea of guilty was entered and petitioner, 
on June 30th, 1933, was sentenced to a penitentiary for ji period 
of from one vear to eighteen months, to take effect- from and 
including said day. 

On June 30th, 1933, upon warrant of commitment, petitioner was 
placed in the custody of the Superintendent of the Asylum ind Jail, 
Washington, D.C., and is now being held by said Superintendent 
and respondent herein. 

Petitioner contends that his present detention in said Washington 
Asylum and Jail is unlawful and that he should be released forth¬ 
with from the custody thereof, for reason that said sentence imposed 
is now without force and effect, and for other reasons hereinafter 
stated. 

This, petitioner asserts, results from a recent decision of the Su¬ 
preme Court of the United States, dated February 5th, 1934, UJS. 
v. Chambers and Gibson , Case No. 659; here the court held, “ The 
National Prohibition Act, to the extent that its provisions rested 
upon the grant of authority to the Congress by the eighteenth amend¬ 
ment, immediately fell with the withdrawal by the people of the 
essential constitutional support.” 

The Supreme Court of the District of Columbia, on February 8th, 
1934, ruled that the repeal of the eighteenth amendment |must be 
given the same effect in the District of Columbia as in the States. 
Mr. Justice O’Donoghue said, “ I think it should be made operative 
here in the same manner as in the States.” 
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2 Upon the ratification of the twenty-first amendment, the 
eighteenth amendment at once became inoperative. Neither 

the Congress nor the courts could give it continued vitality. 

The National Prohibition Act, to the extent that its provisions 
rested upon the grant of authority to the Congress by the eighteenth 
amendment, immediately fell with the withdrawal by the people of 
the essential constitutional support. 

The continued incarceration of the petitioner under force of the 
judgment heretofore imposed, and the requiring of him to serve the 
remainder of the sentence imposed for a violation of the National 
Prohibition Act, involves an attempt to continue the application of 
the statutory provisions after they have been deprived of force. 
This consequence is not altered by the fact that the violation in 
question was committed, and final judgment passed, while the Na¬ 
tional Prohibition Act was in effect, just as the consequences were 
not altered by the fact a defendant had plead guilty to a violation 
in question, judgment passed, and an appeal taken therefrom; the 
cause is to be considered as if no sentence had been pronounced. 

The continued vital force of the judgment in this case necessarily 
depends upon the continued life of the statute applied. In case a 
statute is repealed, by the mandate of the people, there is no further 
force to the judgment rendered prior to the repeal, unless competent 
authority has kept the satute alive for that purpose, because the 
repeal of the law imposing the penalty is of itself a remission. 

The decisions of the Supreme Court of the United States afford 
abundant illustration of this principle. In Yeat on v. The General 
Pinkney . 5 Cranch 281, 283; judgment was pronounced, the statute 
expired while the case was pending on appeal, the court held that the 
cause was to be considered as if no sentence had been pronounced. 
Chief Justice Marshall said that “ it has long been settled, on general 
principles, that after the expiration or repeal of the law, no penalty 
can be enforced, nor punishment inflicted, for violations of the law 
committed while it was in force, unless some special provision be 
made for that purpose by statute.” 

3 Chief Justice Taney observed in Maryland v. Baltimore <& 
Ohio R.R. Co ., How. 534, 552. The repeal of the law impos¬ 
ing the penalty is of itself a remission.” This principle is applicable 
to criminal proceedings; United States v. Tynen , 11 Wall 88, 95; 
also see Norris v. Crocker , 13 How. 429, 440; Gulf, Colorado <& 
Santa Fe Rwy. Co. v. Dennis , 224 U.S. 503, 506. 

No provision for the judgment to remain in force was provided by 
statute as no special provision was made in the twenty-first amend¬ 
ment to keep the repealed statute alive for that purpose. 

By this established principle it is not necessary for the repealing 
act to expressly provide that the penalities and liabilities theretofore 
incurred be extinguished, but, on the other hand, where the repeal 
is by the mandate of the people, it is necessary for the repealing 
act to expressly provide that the penalties and liabilities theretofore 
incurred remain in force, in order to keep the statute repealed alive 
for that purpose. It is necessary the repeal be qualified to give the 
repealed statute continued vitality. Otherwise the repeal itself is 
a remission. 

The twenty-first amendment contained no saving clause as to 
judgment imposed for offenses theretofore committed. The creator 
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of the Congress has denied to it the authority it formerly possessed 
and by this denial being unqualified necessarily defeats anyj attempt 
to extend that authority. The Congress might have proposed the 
amendment with such a saving clause, but it did not. 

In the instant case constitutional authority for further |force of 
the judgment imposed upon the petitioner is lacking. Over the 
matter here in controversy, power has not been granted but pas been 
taken away. 

To endeavor to avoid the application of this established prin¬ 
ciple would involve an attempt to continue the application, through 
judgment, of the statutory provisions after they had been de¬ 
prived of force. The National Prohibition Act was repealed by the 
people and thereby rendered inoperative, so far as authority to 
enact or enable its provisions as derived from the eighteenth 
amendment. 

4 Finally, the principle which is invoked cannot be opposed to 
present public policy, or to the will of the people in repealing 

the eighteenth amendment. The principle involved is an elementary 
right, inherent, well defined and established by the principle^ of law, 
a right retained by the people. By no proper rule of construction 
can there be shown any analogy to a saving clause or provision that 
would give vitality and force to the judgment imposed Upon the 
petitioner. In the face of controlling action of the people the source 
of power to enact and maintain it no longer exists. If the applica¬ 
tion of the judgment continues, the law must continue to vtivify it. 
The principle involved is continuing and vital—that the people are 
free to withdraw the authority they have conferred and, when with¬ 
drawn, neither the Congress nor the courts can assume the jright to 
continue to exercise it. 

The petitioner therefore believes and avers that his detention is 
illegal, unconstitutional, and in contravention of his rights. 

The petitioner believes he cannot be legally detained any longer, 
nor can he be required to serve the remainder of the sentence and 
judgment imposed against him. 

Wherefore the petitioner prays: 

That a writ of habeas corpus issue out of this honorable court 
directed to the Superintendent of the Asylum and Jail^ Wash¬ 
ington, D.C., requiring him to produce the body of your petitioner 
forthwith before this honorable court. 

That a hearing be had to determine the legality of vour peti¬ 
tioner’s detention. 

That upon a final hearing it be ordered and adjudged that the 
respondent shall discharge petitioner from custody forthwith. 

Harry T. Johnson, 

In proper person. 

5 District Jail, March 9, 193If.. 

Verification 

United States of America, 

District of Columbia, ss: 

Harry T. Johnson, being sworn, deposes and says he executed the 
foregoing petition and that the facts stated therein are true to the 
best of his knowledge and belief. Harry T. Johnson. 
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Subscribed and sworn to before me this 9th day of March, 1934. 

[seal] Francis J. MacDonald, 

1 Notary Public. 

6 Writ of habeas corpus 

In the Supreme Court of the District of Columbia 

No. 1717 

In the matter of the petition for writ of habeas corpus for Harry 

T. Johnson 

The President of the United States. 

To Thomas M. Rives , Supt. Washington Asylum and Jail , greeting: 

You are hereby commanded to have the body of Harrv T. Johnson 
detained under your custody, as it is said, together with the day 
and cause of his being taken and detained, by whatever name he 
may be called in the same, before the honorable Daniel W. 0 ? Dono- 
ghue, one of the justices of the Supreme Court of the District of 
Columbia, in the United States courthouse, city of Washington, on 
the 19th day of March 1934, at 10 o'clock a.m., after the receipt of 
this writ, to do and receive whatever shall then and there be con¬ 
sidered of in his behalf, and have then and there this writ. 

Witness, the Honorable Alfred A. Wheat, chief justice of said 
court, the loth day of March, A.D. 1934. 

[seal] Frank E. Cunningham, Clerk. 

By Harry M. Hull, Assistant Clerk. 

marshal's return 

Thomas M. Rives, Supt. Personally 3-16-34. Edgar C. Snyder, 
U.S. Marshal in and for the District of Columbia. By C. Cerimele, 
Deputy U.S. Marshal. B. 

7 Return and answer to petition for writ of habeas carpus 

Filed March 19,1934 

In the Supreme Court of the District of Columbia 

Habeas Corpus No. 1717 

Harry T. Johnson, petitioner 
vs. 

Thomas M. Rives, Superintendent Asylum & Jail, Washington, 

D.C., respondent 

Thomas M. Rives, respondent, herein respectfully represents to 
the court as follows: 

1. Respondent admits that the petitioner, Harry T. Johnson, was 
indicted and plead guilty to a violation of the National Prohibition 
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Act, and was sentenced and committed as the result of such Isentence, 
and is now in custody in the Washington Asylum and Jajil. 

2. Respondent denies that the petitioner is now or has been ille¬ 
gally held by virtue of said commitment, and denies that any of the 
constitutional rights of the petitioner have been or are being;violated. 

3. Respondent is advised that he need make no answer toj the fur¬ 
ther allegations of the petition in that the same are argumentative 
and do not present any facts which require an answer. 

Wherefore, the premises considered, respondent prays: 

1. That the petitioner herein be dismissed, and the writ df habeas 
corpus quashed. 

2. That the petitioner be remanded to the custody of the 
8 respondent. 

3. And for such other and further relief as to the court 
may seem just and proper. 


Thomas M. 


Rives. 


District of Columbia, ss: 

I solemnly swear that I have read the foregoing return and an- 
swer by me subscribed and know the contents thereof, apd verily 
believe the same to be true. 

Thomas M. Rives. 

Subscribed and sworn to before me this 19th day of Maxell, A.D. 
1934. 

Allen J. Krouse, 
Notary Publiq, D.C. 

Wm. A. Gallagher, 

Asst. U.S. Dist. Atty 

Atty. for Respondent. 

9 Order 

Filed March 26, 1934 

In the Supreme Court of the District of Columbia 
Habeas Corpus No. 1717 

i 

In re Harry T. Johnson, petitioner j 

Upon consideration of the petition filed herein to wit, the jloth day 
of March 1934, it is by the Court this 26th day of March 1934: 
Ordered, that the said petitioner be discharged. 

Daniel W. O’DonoghPe, 

Justice. 

No objection as to form: 


Asst. U.S. Atty. 

From the foregoing order an appeal noted in open court. 

Wm. A. Gallagher, 

U.S. Disti Atty. 
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MEMORANDUM 

April 24,1934 

Time to file transcript of record in Court of Appeals extended 
from day to day to and including July 15, 1934. 

10 Assignments of error 

Filed July 13, 1934 

In the Supreme Court of the District of Columbia 
Habeas Corpus No. 1717 
In re Harry T. Johnson, petitioner 

And now comes Thomas M. Rives, the respondent appellant herein, 
and says that in the record and proceedings of the Supreme Court 
of the District of Columbia in the above-entitled cause and in the 
rendition of the final order therein manifest error has intervened, to 
the prejudice of the said appellant, in this, to wit: 

1. The court erred in granting the prayers of the petition for the 
writ of habeas corpus and in discharging the petitioner under the 
said writ. 

2. The court erred in not dismissing the petition for the writ of 
habeas corpus, and in not discharging the writ. 

3. The court erred in refusing to grant the prayers of the answer 
of the respondent. 

Leslie C. Garnett, 

United States Attorney in and for the District of Columbia . 

Wm. A. Gallagher, 
Assistant United States Attorney, 

11 Designation of record 

Filed July 13, 1934 

In the Supreme Court of the District of Columbia 
Habeas Corpus No. 1717 
In re Harry T. Johnson, 'petitioner 

The clerk will please make up the record for the Court of Appeals 
to consist of the following: 

1. The petition for writ of habeas corpus. 

2. The writ of habeas corpus and the return of the United States 
marshal thereon. 

3. The return and answer to the petition and writ on behalf of 
Thomas N. Rives. 
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4. The order discharging the petitioner from custody!. 

5. The assignments of error. 

6. This designation of record. 

Leslie C. Garnett, 

United States Attorney in and for the District of Columbia. 

Wm. A. Gallagher, 

Assistant United States Attorney. 

i 

12 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, clerk of the Supreme Couijt of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 11, both inclusive, to be a true and correct tranbcript of 
the record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 1717 Habeas 
Corpus, wherein Harry T. Johnson is petitioner and Thtamas M. 
Rives, Superintendent Washington Asylum and Jail, is respondent, 
as the same remains upon the files and of record in said couijt. 

In testimony whereof, I hereunto subscribe my name and] affix the 
seal of said court, at the city of Washington, in said District, this 
14th day of July, 1934. 

Frank E. Cunningham, \Clerlc. 

[seal] 

(Endorsed on cover:) District of Columbia Supreme Coiirt. No. 
6264. Thomas M. Rives. Superintedent of the Washingtoi^ Asylum 
and Jail, appellant, vs. Harry T. Johnson. United States pourt of 
Appeals for the District of Columbia. Filed Jul. 17, 1934J Henry 
W. Hodges, clerk. 


I. S. GOVERNMENT PRINTING OFFICE: 1»M 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1934 


Thomas M. Rives, Superintendent of the Wash 
ixgtox Asylum axd Jail, appellant 


Harry T. Johnson, appellee 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


LESLIE C. GARNETT, 

United States Attorney, 

H. L. UNDEBWOOD, 

Assistant United States Attorney, 

Attorneys lor Appellant 
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In the United States Court of Appeals 
for the District of Columbia 

i 

Apkil Term, 1934 

No. 6264 | 

Thomas M. Rives, Superintendent of the Wa^h- 
ington Asylum and Jail, appellant 

v. \ 

i 

Harry T. Johnson, appellee 

I 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 

I 

_ i 

BRIEF FOR APPELLANT 

i 

INTRODUCTORY STATEMENT 

I 

The appeal herein is from a judgment of the 
Supreme Court of the District of Columbia, upd>n 
a petition for a writ of habeas corpus, discharging 
the appellee Johnson from the custody of the 
appellant (R. 5). j 

OPINION BELOW 

No opinion was rendered by the Supreme Coui*t 
of the District of Columbia. 


(i) 


2 


JURISDICTION 

The judgment of the Court below was entered 
March 26, 1934. The respondent, appellant here, 
noted an appeal in open court, on that day (R. 5). 

STATEMENT OF THE CASE 

This proceeding arose on the petition of the ap¬ 
pellee, Johnson, for a writ of habeas corpus to 
secure his release from the custody of the appel¬ 
lant, the Superintendent of the Washington Asylum 
and Jail, by whom, the petition averred, he was un¬ 
lawfully detained. The petition set forth that the 
petitioner below, appellee here, was indicted for a 
violation of the National Prohibition Act; that on 
June 30, 1933, upon a plea of guilty he was sen¬ 
tenced to imprisonment for a period of from one 
year to eighteen months and that on that dav under 
a warrant of commitment he was committed to the 
custody of the appellant and was being held and 
confined in said Asylum and Jail. That by reason 
of the ratification of the Twenty-first Amendment, 
the Eighteenth Amendment to the Constitution of 
the United States was lawfully repealed and that 
the latter as well as the National Prohibition Act 
was without further lawful force or effect and con¬ 
sequently there is no lawful authority for his 
further detention (R. 1-3). 

The retiirn and answer of respondent below 
denied that the petitioner’s detention was unlawful, 
and denied that any of his costitutional rights were 
being violated (R. 4, 5). 



THE CONSTITUTIONAL AMENDMENT INVOLVE^ 

The Twenty-first Amendment of the Constitution 
of the United States is as follows: 

Sec. 1. The eighteenth article of amlend- 

^ i 

ment to the Constitution of the United Spates 
is hereby repealed. 

Sec. 2. The transportation or importation 
into any State, Territory, or possessiofi of 
the United States for delivery or use thejrein 
of intoxicating liquors, in violation of | the 
laws thereof, is hereby prohibited. 

Sec. 3. This article shall be inoperative 
unless it shall have been ratified as an amend¬ 
ment to the Constitution by conventions in 
the several States, as provided in the Consti¬ 
tution, within seven years from the date of 
the submission hereof to the States by I the 
Congress. j 

ASSIGNMENT OF ERRORS 

The errors assigned are as follows (R. 6): 

1. The court erred in granting the prayers of the 
petition for the writ of habeas corpus and in dis¬ 
charging the petitioner under the said writ. 

2. The court erred in not dismissing the petition 

for the writ of habeas corpus, and in not discharg¬ 
ing the writ. j 

3. The court erred in refusing to grant the 
prayers of the answer of the respondent. 

QUESTION PRESENTED 

1. Whether the adoption of the Twenty-first 
Amendment voided final sentences imposed upon 

i 

i 

i 

i 
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and being served by violators of tbe National Pro¬ 
hibition Act. 

SUMMARY OF THE ARGUMENT 

1. The Twenty-first Amendment has no retroac- 
tive application and does not affect a judgment 
which had become final prior to its effective date. 

Constitutional provisions, like statutes, are con¬ 
strued to operate prospectively only unless, on the 
face of the instrument, the contrary intention is 
manifest beyond a reasonable question. Cooley, 
Constitutional Limitations (8th Ed.), Yol. 1, p. 136, 
137; Shreveport v. Cole , 129 U.S. 36, 43; Etehison 
Drilling Co. v. Flournoy , 131 La. 442, 451, 452; 
Wren v. Dixon , 40 Nev. 170, 187-189; Robinson v. 
Askew, 129 S.C. 188,191,192. 

There is rio distinction in the application of this 
rule between the Federal Constitution and the con¬ 
stitutions of the various states ( Cooley Constitu¬ 
tional Limitations, supra). 

Since the 21st Amendment contains nothing to 
suggest even faintly a retroactive application but 
on the contrary points to a prospective application, 
its interpretation comes within the rule just stated. 

2. As all proceedings—trial, conviction, judg¬ 
ment, and commitment—had already been had 
before the 21st Amendment became effective, the 
Amendment did not affect or nullify those proceed¬ 
ings or make illegal further detention under a law¬ 
ful judgment. The repeal of a law which made cer- 
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tain acts criminal would not operate to release one 
serving a sentence under a judgment valid w|ien 
rendered. The repeal of a criminal statute doesinot 
vacate or annul a lawful commitment. The pojver 
to relieve or discharge rests in the executive branch 
of the government. State v. Addington , 2 S. (par. 
Law. 516; 23 Am. Dec. 150; In Be Kline , 70 Qhio 
St. 25, 70 N.E. 511; Foster v. Inhabitants of Med- 
field , 44 Mass. 1; Ex Parte Andres, 91 Tex. Crim* 
Kept. 93, 237 S.W. 283; Re Lynch, 12 Canada 
Crim. Cas. 141. A similar rule is applicable in 
civil cases, that is that no constitutional provision 
or statutorv enactment can divest one of the bdne- 
fit of rights under a judgment. Black on Judg¬ 
ments, sec. 298; Robinson v. Askew, 129 S.C. 18S, 
192; St, Louis and S, F. R. Co, v. Cross, 171 Bed. 
480, 490-492. Here the United States had secured 
a valid judgment which conferred a vested right 
upon it. 

The identical question here presented has b^en 
passed upon by Federal courts, which have h^ld 
that the amendment had no effect upon valid judg¬ 
ments previously rendered. Ellerbee v. Aderhdld, 
Warden, etc,, 5 F.Supp. 1022; Nerbonne v. Hill 
(3rd C.C.A.), 70 F. (2d) 1006; Hosier v. AderhOjd, 
5th C.C.A., not reported. 

The decision in TJ.S. v. Chambers, 291 U.S. 217j, is 
not controlling because (a) the court was there con¬ 
sidering the power of the government after the 
21st Amendment was effective to proceed further 

i 

i 
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in a case in which the judgment had not become 
final; and, (b) the court expressly limited the scope 
of its decision to the precise case presented, saying 
that it was not dealing with a case where final judg¬ 
ment was rendered prior to ratification. “Such 
a case would present a distinct question which is 
not before us” (p. 226). 

The power to carry into execution the valid judg¬ 
ment entered in the criminal proceeding against 
appellee does not depend upon the 18th Amend¬ 
ment. 

ARGUMENT 

The twenty-first amendment has no retroactive applica¬ 
tion and does not affect a judgment which became final 
prior to its effective date 

It seems well established that the same princi¬ 
ples of construction and interpretation are appli¬ 
cable to constitutions as are applicable to statutes. 
Thus, it is held that the provisions of a constitution 
are construed to operate prospectively only, unless, 
on the face of the instrument the contrary intention 

is manifest bevond reasonable doubt. 

%/ 

In Cooley 3 s Constitutional Limitations (8 Ed.), 
Vol. 1, p. 136,137, it is said: 

TTe shall venture also to express the opin¬ 
ion that a constitution should operate pro¬ 
spectively only, unless the words employed 
show a clear intention that it should have a 
retrospective effect. This is the rule in re¬ 
gard to statutes, and it is “one of such ob¬ 
vious convenience and justice, that it must 
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always be adhered to in the construction of 
statutes, unless in cases where there is some- 
thing on the face of the enactment putting 
it beyond doubt that the legislature infant 
it to operate retrospectively.” Retrospec¬ 
tive legislation, except when designed to cure 
formal defects, or otherwise operate repie- 
dially, is commonly objectionable in princi¬ 
ple, and apt to result in injustice; and it is 
a sound rule of construction which refuses 
lightly to imply an intent to enact it. And 
we are aware of no reasons applicable to or¬ 
dinary legislation which do not, upon this 
point, apply equally w~ell to constitutidns. 
(That the rule now applies to constitutions 
is settled by abundant authority.) 

The Supreme Court in Shreveport v. Cole, 

TJ.S. 36, said, p. 43: 

Constitutions as well as statutes are con¬ 
strued to operate prospectively only, unless, 
on the face of the instrument or enactmebt, 

i 

the contrary intention is manifest beyopd 
reasonable question. 

Examining, in the light of this principle, 
visions of the 21st Amendment, we find 
in it to indicate or even faintly suggest an inten¬ 
tion that it operate retroactively. Section 1 de¬ 
clares that the Eighteenth Amendment “is hereby 
repealed.” Section 2 in terms of the present pro¬ 
hibits transportation or importation into any State, 
etc., of intoxicating liquors in violation of Sta|e, 
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etc., laws. Such importation or transportation “is 
hereby prohibited. 77 

Clearly the amendment looks to the future, to 
operation wdien the amendment should be ratified. 

In the case at bar, the proceedings were all had 
before the effective date of the 21st Amendment. 
The petitioner below was sentenced and duly com¬ 
mitted in pursuance of that judgment prior to re¬ 
peal. All that remained after the effective date of 
the 21st Amendment was the serving of the unex¬ 
pired portion of the term for which he was sen¬ 
tenced. 

As we have already seen, the same principle is 
applicable to the construction of constitutional pro¬ 
visions as is applicable to statutes. Now, it is set¬ 
tled that the repeal of a law which made certain acts 
criminal will not operate to release one serving a 
sentence under a final judgment valid when ren¬ 
dered. It will not vacate or annul that judgment or 
arrest the execution of a sentence partly executed 
under that judgment. The power to relieve or dis¬ 
charge rests in the executive branch of the Govern¬ 
ment. 

State v. Addington, 2 Bailey (S.C.) 516. 

In Re Kline, 70 Ohio St. 25. 

Ex parte Andres, 91 Tex. Crim. Rep. 93. 

Foster v. Inhabitants of Medfield,4A Mass. 1. 

In Re Lynch, 12 Canadian Crim. Cas. 141. 

The basis for this rule is that the judgment having 
become final prior to repeal, the matter is res judi¬ 
cata and unaffected by the repeal, the judicial func- 




tion having ended and the execution of the Judg¬ 
ment becomes a ministerial act. This is shown by 
the cases just cited. 

Thus in State v. Addington, supra, the Court 
referred to the rule that where a new law repeals 
the law creating the offense, or substitutes a piiti- 
gated punishment, the offender cannot be punished 
under the former law, and said (P. 518, 519) : 

But, for the most obvious reasons, ill can 
never apply to res judicata; for when |once 
the final judgment is pronounced, the ppwer 
of the court over the subject matter is at 
an end: and all that remains to be dofie is 
the mere ministerial act of doing execution. 

After final judgment, there is no m^ans 
by which the Court can regain possession 
of the cause; and execution follows as ainec¬ 
essary consequence. If, for instance, | the 
repealing law had intervened between! the 
judgment, or sentence, and the execution; 
there is no process by which the Court could 
reverse, or modify the judgment. iThe 
sheriff has no power to inquire into the ^nat¬ 
ter, and he must enforce it; and if it be ijrue, 
that the punishment is saved by the repeal¬ 
ing statute, it would involve the absurdity of 
committing murder in due course of lav*. 

All the difficulty in the case appearp to 
me to have originated in not distinguishing 
between the judgment and the execution 

In Re Kline, supra, the court in refusing a Writ 
*of habeas corpus predicated upon the contention 
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that the repeal of the statute had rendered peti¬ 
tioner's further detention unlawful, said (P. 27) : 

The relator was legally tried, convicted, 
sentenced and committed, under a valid 
statute. Blackburn v. State, 50 Ohio St. 428. 
Not only is the case res adjudicata and be¬ 
yond the reach of the courts, but it is in 
process of execution as a final judgment. 
If the 1 courts could resume jurisdiction and 
interfere with the execution of sentence, 
after regular procedure, judgment and com¬ 
mitment under sentence, there could be no 
final judgment and no end to a legal con¬ 
troversy. The legislature cannot intervene 
and vacate the judgment of the courts either 
directly, or indirectly by repeal of a statute 
under wilich the judgment w^as rendered, 
because that would be an exercise of judicial 
and Hot of legislative power. 1 Black on 
Judgments, Section 298. 

and Page 28: 

The only remedy left to the adjudged 
criminal, if the case calls for any remedy, is 
a resort to the pardoning power which is 
vested in the executive. 

So, in Ex Parte Andres, supra, it was said (P. 95,. 
96): 

We find nothing in the language of the 
statute w T hich impresses us as requiring that 
it be construed as exempting from punish¬ 
ment, those who are confined in the peniten¬ 
tiary under a final judgment of the court. 
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In the present matter, appellant was cjon- 
victed upon a law valid at the time and the 
final judgment is now in process of execu¬ 
tion. The power does not lie in the Court 
to relieve him. The matter has passed ijhat 
stage, and has reached the point at which the 
power to discharge him rests in the executive 
branch of the government. 

In Foster v. Inhabitants of Medfield, supra, the 
court had occasion to consider, among other ques¬ 
tions, wdiether the repeal of a statute under w^iich 
a lunatic w'as committed operated to discharge pirn 
from that commitment. It said, P. 5: j 

The repeal of the statute did not vacate 
or annul a lawful commitment under it vdiile 
it remained in force. It might as well be 
contended, that a judgment for a penalty, 
recovered by virtue of an existing statute, 
would be vacated by its subsequent repeal. 
The commitment, in this case, was founded 
on an adjudication lawfully made by! the 
judge of probate for the county of Norfolk, 
who had jurisdiction of the subject master, 
upon the validity of which the subsequent 
repeal of the statute, under which thej ad¬ 
judication and commitment w^ere made,! can 
have no effect. 

I 

I 

A case quite similar to the case at bar is Re 
Lynch, supra, wherein habeas corpus was applied 
for to secure the release of Lynch, who had been 
convicted on September 6,1905, for a second offense 

under the Canada Temperance Act. The opera- 

! 

i 


i 
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tion of tlie said Act was revoked on April 7, 1906.. 
April 24th a Commitment was issued on the convic¬ 
tion and Lynch was lodged in jail. 

In his opinion, Hodgson, M. R., said (P. 142,143) : 

I take it to be well-established law that 
when a statute prescribing the punishment 
for an ! offense or a crime is repealed after 
such offense or crime has been committed, 
but before final judgment of conviction, 
though after a verdict of guilty, no pun¬ 
ishment can be imposed because the act must 
be punishable when judgment is demanded, 
and authority to render judgment must still 
reside in the Court. But when sentence has 
been pronounced and nothing remains but 
to fix the day when it shall be executed, the 
case is not affected by the repeal of the law 
because the Court fixing the day of execution 
does not exercise judicial power, but only 
acts ministerially. (See cases cited 26 Am. 
and Eng. Enc., p. 755.) * * * 

In this case the statute was in force and 
the magistrate had jurisdiction when: (1) 
the offense was committed; (2) the infor¬ 
mation was laid; and (3) the conviction was 
made (that is when judgment was pro¬ 
nounced). 

Tweedy’s judicial functions then ceased. 
The case was ended. All that remained was 
to sign the document sending the party to 
prison, a< mere ministerial act, which need 
not be performed by the magistrate who pro¬ 
nounced the judgment, but by any other 







magistrate who may have had jurisdiction to 
hear and decide the matter: Rex v. Cro\v, 1 
C.L.J. 302. I 

i 

The precise question here presented has been 
passed upon in Ellerbee v. Aderhold, 5 F.Supp. r 
1022, in TJ.S. ex rel Nerbonne v. Hill , 70 Fed. (,2d) 

i 

1006, and in Hosier v. Aderhold, Warden, etc., | de¬ 
cided June 5,1934, Fifth Circuit Court of Appeals. 
In each case petitioner sought release by a proceed¬ 
ing in habeas corpus on the very same ground ujpon 

i 

which petitioner here sought his release. In both 
cases the petitions were denied. 

In the Ellerbee case, District Judge Underwood 
in his opinion said (P. 1023) : I 

This new’ and distinct question is now’ pre¬ 
sented for decision in this case. It is n^t a 
question of continuance by the courts or j the 
executive of the prosecution of petitioner 
after the repeal of the Eighteenth Amend¬ 
ment, which rendered the National Prohibi¬ 
tion Act inoperative, nor of an attempt by 
Congress or the courts to give the amend¬ 
ment or the act continued vitality, nor of the 
exercise of any power or authority derived 
from the amendment or act; but it is a ques¬ 
tion of the exercise by the executive of the 
power, amply provided by other provisions 
of the Constitution and federal laws, to [en¬ 
force a valid judgment of a federal court] 
The application of the Twenty-First 
Amendment was not retroactive, but pro¬ 
spective. Immediately upon its ratification 
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no further powers could be exercised which 
were dependent solely upon authority given 
by th£ Eighteenth Amendment or the Na¬ 
tional Prohibition Act, but it did not make 
innocent past acts which were crimes when 
committed, nor pardon those who had com¬ 
mitted them, but merely made acts of such 
character noncriminal for the future and 
took away from the courts the power to pro¬ 
ceed further in the prosecution of such 
crimes where final judgment had not been 
rendered prior to the ratification of the 
Twentv-First Amendment. 

Petitioner committed his offense, was 
tried, convicted, sentenced, and entered upon 
the execution of his sentence while the Na¬ 
tional Prohibition Act was in force. He had 
no appeal pending when this act was made 
inoperative by the ratification of the 
Twenty-First Amendment, and his rights 
and obligations must be determined through¬ 
out the term of his sentence by its provisions. 

The ratification of the Twenty-First 
Amendment did not void the judgment of 
the court nor operate as a pardon, and its 
enforcement by the executive does not re¬ 
quire any authority derived from the Eight¬ 
eenth Amendment or the National Prohibi¬ 
tion Act, but only general executive powers 
derived from other provisions of the Consti¬ 
tution and other federal laws, imposing upon 
the executive the authority and the duty to 
see that all valid judgments of the federal 
courts are executed. 
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Since, therefore, the repeal of the Eight¬ 
eenth Amendment had no effect upon yalid 
final judgments which had previously |ieen 
rendered and there is no necessity for in¬ 
voking any powers granted by the Eight¬ 
eenth Amendment or the National 
tion Act to enforce these judgments, 
that petitioner’s present detention und|er a 
valid judgment cannot now be interfered 
with by this court and that any release there¬ 
from could only be secured through execu¬ 
tive clemencv. 

* 

The Circuit Court of Appeals of the Third Cir¬ 
cuit, disposed of the appeal in the Nerbonne case 
by a Per Curiam opinion, in which it said: j 

However, the United States District 
Court for the Northern District of Georgia 
had that exact question, here involved,! be¬ 
fore it in the case of Irvin Ellerbe v. A. C. 
Aderhold, Warden of the United States 
Penitentiary at Atlanta, Ga., 5 F. Sjipp. 
1022, 1023, and held in an opinion filed Feb¬ 
ruary 29, 1934, that the repeal of the Na¬ 
tional Prohibition Act “did not void the 
judgment (final) of the court nor operate as 
a pardon. ’ ’ The law seems to be well settled 
that a repeal, after final judgment, will 
neither vacate the judgment nor arrest the 
execution of a sentence partly executed! un¬ 
der that judgment. In re Kline, 70 Ohid St. 
25, 70 N.E. 511, 1 Ann. Cas. 219; State v. 
Addington, 2 Bailey (S.C.) 516, 23 Am. jDec. 
150; Ex parte Andres, 91 Tex. Cr. R. 93 r 
237 S.W. 283. 


Pro^ibi- 
it results 
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The Fifth Circuit Court of Appeals in the Hosier 
Case, speaking of the 21st Amendment said: 

But that Amendment is prospective. It 
cannot in our opinion be made to apply 
retroactively to a case like this where the 

4/ 

prosecution had been completed and a valid 
judgment entered before its adoption. That 
judgment, valid when rendered, remains 
valid, without the necessity of being con¬ 
stantly renewed, until satisfied by execution. 
Being valid, it is enforceable by execution 
as of course and without regard to subse¬ 
quent elimination of the National Prohibi¬ 
tion Act. This is so because the authority 
for the judgment is the law as it stood be¬ 
fore repeal, and for the execution the judg¬ 
ment. The decisions on the subject, though 
there have not been many reported, without 
exception hold that the repeal of a criminal 
statute after final judgment does not arrest 
or interfere with execution of the sentence 
(citing cases). 

The lower court in the instant case seems to have 
reached its conclusion on the basis of a distinction 
between the rule applicable to Statutes and that 
applicable to Constitutions and, more precisely, 
the peculiarity of the Federal constitution in that 
it is a delegation of authority not inherent in the 
federal sovereignty. On this basis the court, as we 
understand its position, held inapplicable the rule 
of construction already elaborated and adopted the 
view that since the Federal government had no 
power in respect of the general regulation of in- 
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toxicating liquors save under the 18th Anpnd- 
ment, the repeal of that Amendment by the |21st 
Amendment, withdrew all power from the Federal 
government not only as to incomplete proceedings 
but all others—in other words it invalidated all ‘that 
had been done under the 18th Amendment. | 

We think this is giving to the Amendment a fpree 
and an implication not warranted. We have dis¬ 
covered no precedent for it. It goes beyond thi de¬ 
cision in U.S. v. Chambers, 291 U.S. 217, which held 
that -further prosecutions under the National pro¬ 
hibition laws were without warrant after the 21st 
Amendment became effective. In that case, the 
Court expressly guarded against an application of 
the decision to cases where judgments had became 
final, saying (p. 226), “Such a case would present 
a distinct question which is not before us.” 

The basis for the holding of the Court was stated 
thus (pp. 222, 223) : 

Upon the ratification of the Twenty-first 
Amendment, the Eighteenth Amendment at 
once became inoperative. Neither the Con¬ 
gress nor the courts could give it continued 
vitality. The National Prohibition Act^ to 
the extent that its provisions rested upon | the 
grant of authority to the Congress by jthe 
Eighteenth Amendment, immediately fell 
with the withdrawal by the people of the 
essential constitutional support. The con¬ 
tinuance of the prosecution of the defend¬ 
ants after the repeal of the Eighteenth 
Amendment, for a violation of the ^STa- 

i 

i 

. i 

i 
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tional Prohibition Act alleged to have 
been committed in North Carolina, would 
involve an attempt to continue the applica¬ 
tion of the statutory provisions after they 
had been deprived of force. This conse¬ 
quence is not altered by the fact that the 
crimes in question were alleged to have been 
committed while the National Prohibition 
Act was in effect. The continued prosecu¬ 
tion necessarily depended upon the contin¬ 
ued life of the statute vrhich the prosecution 
seeks to apply. (Italics supplied.) 

The significance of this excerpt is its stress upon 
the point that no power existed after repeal for 
continuance of prosecution. In the instant case 
prosecution came to an end—judgment was en¬ 
tered prior to repeal. 

The Court also considered in the Chambers case 
the point made by the government of the applica- 
bilitv of section 13 of the Revised Statutes, which 
provides that repeal of statutes shall not extinguish 
penalties and liabilities theretofore incurred un¬ 
less the repealing statutes shall so expressly pro¬ 
vide. The Court pointed out that the section ap¬ 
plied only to statutes and could not apply to the 
constitution. It then said (p. 224) : 

The Congress, while it could propose, 
could not adopt the constitutional Amend¬ 
ment ior varv the terms or effect of the 
Amendment when adopted. The Twenty- 
first Amendment contained no saving clause 
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as to prosecutions for offenses theretofore 
committed. The Congress might have 'pro¬ 
posed the Amendment with such a saying 
clause, but it did not. The National Prohi¬ 
bition Act was not repealed by Act of Con¬ 
gress but was rendered inoperative, sb far 
as authority to enact its provisions wa^ de¬ 
rived from the Eighteenth Amendment, by 
the repeal, not by the Congress but bW the 
people, of that Amendment. The Twenty- 
first Amendment gave to the CongresC no 
power to extend the operation of those 
provisions. 

In the light of this expression of the Courtj, by 
a parity of reasoning, it may, in respect to the base 
at bar, be said that Congress might have proposed 
the Amendment with a provision that all offenders 
committed under valid judgments should be liber¬ 
ated, but it did not do so. 1 

The Amendment, so far as its terms are Con¬ 
cerned, leaves this matter where it finds it and tljere 

i 

— 

1 We assume for the present that the people havej the 
power to so provide by a constitutional Amendment, how¬ 
ever. it would seem that such reference to the people would 
be unnecessary, since Congress has power to pass acts of 
general amnesty. Such action by Congress does not trench 
on the constitutional power of the President to paifdon 
(Constitution, Art. 2, Sec. 2, Cl. 1). However, amnesty is 
usually exerted in behalf of certain classes of persons Who 
are subject to trial but have not yet been convicted. Br<ywn 
v. Walker, 161 U.S. 591, 601, 602. In Burdick v. Z7.>S.,i236 
U.S. 79, 94, 95, it was said that amnesty overlooks offehse; 
pardon remits 'punishment . 

I 

i 
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is no sound reason for assuming or inferring that 
by this withdrawal of power and authority to regu¬ 
late intoxicating liquors, the people intended to 
annul judgments, restore fines paid and free all 
who were validly imprisoned for violations of the 
National Prohibition Act passed pursuant to the 

authority of the 18th Amendment. The fact that 
•/ 

the Amendment is silent upon this is profoundly 
significant. It leaves two courses open; action by 
Congress by an amnesty statute, and action bv the 
President under the pardoning power. At least, 
it gives no basis for the view that it was intended 
to involve the consequences just enumerated and, 
without plain language, such an intent ought not 
to be presumed. 

Consider what would result were the judgment 
below upheld. If one imprisoned may be freed, 
why should not one who has paid a fine be entitled 
to a refund of the sum paid. Yet it has been held 
that where one is pardoned by the President, any 
money paid in satisfaction of a judgment on con¬ 
viction may not be recovered, if it has been covered 
into the Treasury. Brown v. U.S., 1 Woolworth 
198, afPd.; Osborn v. TJ.S., 91 U.S. 474; 8 Op. A.GL 
281; 14 id. 599; 23 id. 360. 

Again, the judgment below would put all prison 
wardens and superintendents of prisons in a sorry 
plight, for a prisoner committed under a valid 
judgment could demand his release by his custo- 





dian and the custodian must needs come to grie| on 
the Scylla of disregarding his duty under the cpm- 
mitment, or on the Charybdis of a suit for unlaw¬ 
ful imprisonment. It is going too far to assert 
that the 21st Amendment entailed such consequence 
or that the people intended to interfere with ^nd 
annul the judgments of the Courts. We reiterate 
that the Amendment cannot properly, and should 
not, be construed as annuling valid final judgments 
of conviction and as terminating ipso facto, Sen¬ 
tences being served thereunder, and further, t|hat 
no such intention can be inferred. 

Furthermore, the enforcement of the judgment 
here involved does not depend upon authority de- 
rived from the Eighteenth Amendment, Ellerbek v. 
Aderhold, supra . The Constitution imposes upon 
the President the duty to see that all laws are faith¬ 
fully executed (Constitution, Art. 2, section 3), In 
re Neagle, 135 U.S. 1, 63, 64. 

Here we have a judgment which had become final 
prior to repeal of the Eighteenth Amendment ^nd 
which concededly was valid when entered. There¬ 
after the appellee was committed pursuant to tliat 
valid judgment. While it is true that the judgment 
was entered under the authority of the National 
Prohibition Act, yet when entered, the subsequent 
detention was under the general authority in Re¬ 
spect of federal prisoners. In other words, Ap¬ 
pellee’s status was the same as that of any other 
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person imprisoned for violation of any other law of 
the United States. 

Congress has power to provide for the punish¬ 
ment of crimes and offenses against the United 
States and to accomplish that end has the right to 
enact laws for the arrest and commitment of those 
accused of any such crime or offense. Logan v. 
U.S., 144 U.S. 263,283, 284. Congress has exercised 
this power in providing for the commitment to and 
detention in state prisons and in federal prisons 
those convicted of violations of federal laws. Ex 
Parte Karstendick, 93 U.S. 396; U.S. Code, Tit. 
18, Chs. 22 and 23, Sections 691 et seq.; D.C. Code, 
Title 6, Ch. 12, Sections 401 et seq. The prisons of 
the United States and the custody of prisoners 
under sentence are generally under the supervision 
and regulations of the Attorney General, who is the 
hand of the President in taking care that the laws 
of the United States in protection of the interests 
of the United States in legal proceedings and in the 
prosecution of offenses, be faithfully executed. He 
has in charge the interest of the United States in 
that which relates to the safety and custody of 
United States prisoners in confinement under 
sentences of federal courts. Ponzi v. Fessenden, 
258 U.S. 254, 261-263. 

The judicial power and the executive power over 
sentences are readily distinguishable. To render 
judgment is a judicial function. To carry the judg- 






ment into effect is an executive function. U.S. v.. 
Benz, 282 U.S. 304, 311. ! 

CONCLUSION 

It is respectfully submitted that the judgment 
below discharging the petitioner from custody was 
erroneous and should be reversed. 

i 

Leslie C. Garnett, 

United States Attorney. 

H. L. Underwood, j 

Assistant United States Attorney . 

August 1934. 
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